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Summary:  IRS Workshop for Small and Mid-size Tax Exempt Organizations, 6/22/05 

Lecturers:  Richard Crom (202-283-8874), Richie Heidenreich (214-767-5434)
For additional information, see:  www.irs.gov/eo, or contact

1-800-829-3676 (Forms and Publications Information Line)

1-877-829-5500 (Exempt Organizations (EO) Customer Account Services)

For starters, a good summary of key IRS requirements is provided in the IRS authorization letter to FOL in IRS-letter.pdf, which I believe Bill has posted on the FOL website.  This letter has a concise summary of many items covered in this course.  
This IRS seminar helps out with many general issues, since it dealt with the wide variety of non-profit activities in the US (e.g., health care organizations, churches, VFWs, etc.).  This summary provides highlights of what seemed to be the most pertinent issues for FOL.  Also, there are few issues that we should research further as time allows this year (noted in red bold).  
The presenter referred to the following key reference documents during his presentation:
· Publication 557, rev. 12-2004 (Cat. No. 46573C), “Tax Exempt Status for your Organization”, 63 pages, at www.irs.gov; and, which provides the requirements and application details for 501c3 organizations; 

· Publication 598, rev. 1-2005, (Cat. No. 46598X), “Tax on Unrelated Business Income of Exempt Organizations”, 20 pages, at www.irs.gov.  While this is not applicable to FOL at this time, there are certain sources of income that we could have to pay taxes on;
· In addition, excerpts of the Compliance Guide brochure (Publication 4221) are attached.   This provides key highlights of Publication 577.  Publication 1771, “Charitable Contributions, Substantiation and Disclosure Requirements” is also attached.  All these documents can be downloaded from the IRS website.
Overall Summary:

· The seminar had no real surprises, so FOL seems to be on the right track in regards to our organization and procedures.

· It is world where anything can happen, and thus, many of the various guidelines are qualified by “depending on ….”.  With the FOL Board not having any real tax experts, we pretty much have to read the IRS documents and use our judgment as best we can.  For this, I pretty much came away from this course with the following impressions on how to steer ourselves clear of any trouble:

1) Maintain FOL’s focus on organizational objectives and the ethical standards for the conduct of business, be it for profit or non-profit.

2) Be aware that perceptions can be as significant as the detail of the law or governmental rules.  We should maintain a practical sense of activities that are appropriate within the exempt purposes of our organization.  For example, I interpreted this to mean that the Nature Conservancy’s controversial program for land conservation easements was a bad idea even though it might have followed the letter of the law and met the organization's objectives. However, it was the perception of giving perks to the wealthy (which included Board members) that ended up getting them in trouble.

I never had the opportunity to ask questions related to FOL where propriety might have been of concern (e.g., Individual sponsorship by sending school money over to individual students separate of the TAP, the type of organizations or activities we should support, etc.).  Regarding FOL issues, however, please note the following excerpt from our IRS Authorization letter:
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Course Highlights by Sessions Presented:

1) Session One, Tax Exempt Status, Rights and Responsibilities:  

The following table, taken from the Participant Text for the course, provides a good overview of basic non-profit restrictions.  The course text it is a bit too much to scan (~1/2 inch thick), and if you are interested, we can check if is available at the IRS website.  When the text refers to sections by number, these references are made to the IRS tax code.  Many of these tax code items are also described in Publication 557 listed above.
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· They referred us to sections 501h for guidelines on lobbying and 501c4 for advocacy, neither of which seem to be FOL issues at this time.
· A key difference between a Public Charity (i.e., FOL) and a Foundation is taxable investment income.  All organizations are assumed to be a Foundation unless they meet the exceptions for a Public Charity provided in Section 509(a).  “Richie’s Rule” (i.e., the lecturer’s) was to “take the money” when given the opportunity, and deal with the Foundation’s tax and other requirements from a more comfortable financial standpoint.  
· The discussion on jeopardizing 501c3 status largely told us to maintain on eye on ethical standards in addition to following the Unrelated Business Income and Employment requirements (see next sections).  

· The course text had a lot on Political issues.  A few other pertinent items relate to the following summaries for internal financial controls and conflict-of-interest policies:
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Adopting and implementing internal controls may help prevent private benefit
and inurement, and thus help protect an organization’s tax-exempt status. An
internal control system may include some or all of the following elements:

Segregation of financial duties
Requiring second signatures on large checks
Tracking inventory

Internal audit (i.e., formal review of an organization’s activities to
ensure that proper policies are in place to implement internal controls)

Recordkeeping (see Chapter 7)

Adopting a conflict of interest policy may also help prevent inurement. A
conflict of interest policy may include the following elements:

Disclosure by interested persons of financial interest and all material
facts relating thereto

Procedures for determining whether the financial interest of the
interested person may result in a conflict of interest

Procedures for address the conflict of interest after determining that
there is a conflict

Procedures for adequate recordkeeping with respect to actions relating
to conflicts

Procedures ensuring that the policy is distributed to all trustees,
principal officers, and members of committees with board-delegated
powers




· The lecturer recommended that all organizations have a conflict of interest policy.
2) Session Two, Unrelated Business Income (UBI):  
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· Publication 598 provides details on UBI.  For FOL, it should be fairly easy to avoid UBI.  Items that do not qualify as UBI include:
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· Interest income (such as the 1% we used to receive on our pre-patriot act bank account) is excluded as UBI.  There are many aspects to UBI, and we should remember to review these requirements as we consider any significant fundraising activities involving exchanges of services, entertainment or goods in the future (e.g., promotions, events, sales, etc.).
3) Session Three, Employment Issues:  

· One key item to remember:  There is no such thing as a paid volunteer, whether a Board Officer or other participant.  
· A paid person is either a contractor or employee.  IRS has criteria for determining whether a person is a contractor or employee (usually depends on controls).  A “contracted employee” is an employee.  We can submit an SS8 form to IRS for help in determining whether a person is an employee or contractor.
· We must submit W-99 and 1099 forms to IRS for any contracted service exceeding $600. For example, if we hire a band for a fundraiser for >$600, we need a 1099 from the band and should withhold 30% (?) for taxes. 
· We must submit W-2 (Wage and Tax) forms for all employees.

· Reimbursement of expenses is not compensation, but expenses must be on an “Accountable Plan”.  Stipends are income, not reimbursed expenses.

· The Lecturer thought that IRS forms are not required for overseas employees or contractors, but this should be checked with the IRS (1-800-tax-1040).  However, he thought there would probably be overseas taxes to pay.

· We must keep records to provide clear tracking of expenses and income, appropriate supporting documentation, and any information required for completing the 990 form.
· We must keep our 1023/4 application and letter of approval, Articles of Incorporation and Bylaws indefinitely.  Form 990s and supporting documents must be kept as long as required by statute for an audit (typically 3 years).
4) Session Four, Tax Filing and Form 990:  

· We have to file a form 990 if FOL’s Gross receipts (i.e., income from all sources, including NPCA pass through) exceed $25,000/year based on a 3-year average (i.e., the current filing year plus the previous 2 years).  We can use the 990-EZ form if our Gross receipts are less than $100,000 and our total assets are less than $250,000.

· Fundraising expenses cannot be subtracted from income.  For example, FOL’s income should include any fees charged by an online credit card service for accepting donations.

· There is a penalty of $20/day to be paid by “the responsible individual” for not filing when required (with $5,000 max.).  (This is generally never enforced, as the IRS’s warning letter often results in compliance).  FOL’s filing must be submitted by May 15th.
· 48 out of 50 States use the 990.  States can also have their own reporting requirements for organizations with income <$25k.

· Pub 78 on the IRS website allows us to check FOL’s IRS status.  IRS generally does not send 990s to organizations with income <$25k.  However, if IRS does send us a 990 form, we should always make a filing regardless of FOL’s income that year.  See http://www.irs.gov/charities/article/0,,id=96136,00.html for the following information on FOL (Note – I think the 50% limitation means the donor cannot deduct more than 50% of their income in a year per the summary below – just about all charities have this limit):
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	Code
	Meaning 

	None
	A public charity with a 50% deductibility limitation.

	1
	Generally, a central organization holding a group exemption letter, whose subordinate units covered by the group exemption are also included as having contributions deductible, even though they are not separately listed.

	2
	A fraternal organization contributions to which are deductible by an individual but only if they are to be used exclusively for religious, charitable, scientific, literary, or educational purposes, or for the prevention of cruelty to children or animals.

	3
	A private operating foundation with a 50% deductibility limitation.

	4
	A private foundation, generally with a 30% deductibility limitation.

	5
	A charitable organization whose status as a public charity (rather than a private foundation) has not been determined. Most of these organizations have not sought formal recognition as public charities, even though many of them, such as churches or P.T.A.'s, may qualify as public charities. This code also includes some organizations that have formally claimed public charity status but that status has not yet been determined to be correct by the Internal Revenue Service.

	6
	An organization described in section 170(c) of the Code other than a charity.

	7
	An organization to which contributions are deductible if made for the use of a governmental unit.  These have a 50% deductibility limitation.

	8
	A foreign-addressed organization.


OTHER CODING - A date appearing after the name of an organization and after the word until indicates the advance ruling expiration date.  This entry represents organizations receiving a public charity advance ruling.  Until June 2006 would indicate that an organization's advance ruling expires on June 30, 2006.  When the advance ruling expires, the IRS will issue the organization a final determination letter on its foundation classification.

	"Public Charities"

	Generally, organizations that are classified as public charities are those that (i) are churches, hospitals, qualified medical research organizations affiliated with hospitals, schools, colleges and universities, (ii) have an active program of fundraising and receive contributions from many sources, including the general public, governmental agencies, corporations, private foundations or other public charities, (iii) receive income from the conduct of activities in furtherance of the organization’s exempt purposes, or (iv) actively function in a supporting relationship to one or more existing public charities.  Private foundations, in contrast, typically have a single major source of funding (usually gifts from one family or corporation rather than funding from many sources) and most have as their primary activity the making of grants to other charitable organizations and to individuals, rather than the direct operation of charitable programs.


	Charitable Contribution Deductions (Publication 78 Help, Part II)

	 

	This article generally explains the rules covering income tax deductions for charitable contributions by individuals. You can find a more comprehensive discussion of these rules in Publication 526, Charitable Contributions, and Publication 561, Determining the Value of Donated Property. For information about the substantiation and disclosure requirements for charitable contributions, see Publication 1771. You can obtain these publications free of charge by calling 1-800-829-3676.

You may deduct charitable contributions of money or property made to qualified organizations if you itemize your deductions. Generally, you may deduct up to 50% of your adjusted gross income, but 20% and 30% limitations apply in some cases. Publication 78 uses a coding system to identify these limitations; see Publication 78 Help - Part I for more information.

Qualified Organizations
You may deduct a charitable contribution made to, or for the use of, any of the following organizations that otherwise are qualified under section 170(c) of the Internal Revenue Code:

1. A state or United States possession (or political subdivision thereof), or the United States or the District of Columbia, if made exclusively for public purposes;

2. A community chest, corporation, trust, fund, or foundation, organized or created in the United States or its possessions, or under the laws of the United States, any state, the District of Columbia or any possession of the United States, and organized and operated exclusively for charitable, religious, educational, scientific, or literary purposes, or for the prevention of cruelty to children or animals;

3. A church, synagogue, or other religious organization;

4. A war veterans' organization or its post, auxiliary, trust, or foundation organized in the United States or its possessions;

5. A nonprofit volunteer fire company;

6. A civil defense organization created under federal, state, or local law (this includes unreimbursed expenses of civil defense volunteers that are directly connected with and solely attributable to their volunteer services);

7. A domestic fraternal society , operating under the lodge system, but only if the contribution is to be used exclusively for charitable purposes;

8. A nonprofit cemetery company if the funds are irrevocably dedicated to the perpetual care of the cemetery as a whole and not a particular lot or mausoleum crypt.

Timing of Contributions
Contributions must actually be paid in cash or other property before the close of your tax year to be deductible, whether you use the cash or accrual method.

Deductible Amounts
If you donate property other than cash to a qualified organization, you may generally deduct the fair market value of the property.  If the property has appreciated in value, however, some adjustments may have to be made.

The rules relating to how to determine fair market value are discussed in Publication 561, Determining the Value of Donated Property.

Limitation on Deductions
In general, contributions to charitable organizations may be deducted up to 50% of adjusted gross income computed without regard to net operating loss carrybacks.  Contributions to certain private foundations, veterans organizations, fraternal societies, and cemetery organizations are limited to 30% adjusted gross income (computed without regard to net operating loss carrybacks), however.  Publication 78 uses a coding system to indicate these limitations.

The 50% limitation applies to (1) all public charities (no code), (2) all private operating foundations (code 3), (3) certain private foundations that distribute the contributions they receive to public charities and private operating foundations within 2-1/2 months following the year receipt, and (4) certain private foundations the contributions to which are pooled in a common fund and the income and corpus of which are paid to public charities.

The 30% limitation applies to private foundations (code 4--other than those previously mentioned that qualify for 50%) and to other organizations described in section 170(c) that do not qualify for the 50% limitation (codes 2, 6 and 7).  The other organizations that qualify for the 30% limitation are organizations such as fraternal societies and veterans' organizations.

A special limitation applies to certain gifts of long-term capital gain property.  A discussion of that special limitation may be found in Publication 526, Income Tax Deduction for Contributions.

Foreign Organizations
The organizations listed in this publication with foreign addresses are generally not foreign organizations but are domestically formed organizations carrying on activities in foreign countries.  These organizations are treated the same as any other domestic organization with regard to deductibility limitations.

Certain organizations with Canadian addresses listed may be foreign organizations to which contributions are deductible only because of tax treaty.  For these organizations, in addition to the limitations on the amount of the deduction allowed by section 170 of the Code, the deduction may not exceed the amount allowed as a deduction under Canadian law computed as though the taxable income (in the case of a corporation) or adjusted gross income (in the case of an individual) from sources in Canada is the aggregate income.  A deduction for a contribution to a Canadian organization listed in this publication is unallowable if the contributor reports no taxable income from Canadian sources on the United States income tax return.

Except as indicated above, contributions to a foreign organization are not deductible.




· We can use an electronic form on the IRS website.
· The lecturer went through explanations of various items on the 990 form, which we can go through when we cross that bridge.  Some points of interest from this discussion are:

· Donated time/services are commendable, but not deductible nor reported.  Donated materials are reported and deductible by the donor.

· We should set up our record keeping to feed information into the 990.  This includes accounting by expense categories (Part II) as well as compiling expenses by Program Service (Part III).  We need to check FOL’s expense categories against the 990 form.
· The Schedule A attachment is required for all 990 and 990EZ filings.  The Schedule B is required if we have to report:  a contributor >$5,000/yr, or donated noncash property.
· Disclosure Requirements:  See pub 1771 for information on required documentation for donations.  FOL must also notify IRS of any change in status, purpose of funding.
5) Q&A Session:  

· A CPA is not required for submitting a 990 form, and a Board member is generally adequate.  Larger organizations, however, should have a CPA.

· Sarbanes-Oxley requirements apply to Non-profits, and the lecturer thought that this might make it unlikely to find Pro-bono audit work.  Not having employee or any other benefit payments might make this aspect easier to manage, but this aspect should be double-checked when we go looking for an auditor.

· Car donations must follow guidelines in the recent (2004) publication.

· Some government grants can be UBI (e.g., research contributions).

Items for Further Research:
· How does State residency of the active Board members affect the status of a Non-profit corporation registered in the State of Maryland?  (Note – this will have to be checked out with the State, not the IRS).
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